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being denied does not contain meaning-
ful portions that are reasonably seg-
regable.

(v) When the denial is based upon an
exemption 3 statute (see § 286.12(e)), the
response, in addition to citing the stat-
ute relied upon to deny the informa-
tion, shall state whether a court has
upheld the decision to withhold the in-
formation under the statute, and shall
contain a concise description of the
scope of the information withheld.

(vi) The response shall advise the re-
quester of the right of judicial review.

(f) Consultation. (1) Final refusal in-
volving issues not previously resolved
or that the DoD Component knows to
be inconsistent with rulings of other
DoD Components ordinarily should not
be made before consultation with the
DoD Office of the General Counsel.

(2) Tentative decisions to deny
records that raise new or significant
legal issues of potential significance to
other Agencies of the Government
shall be provided to the DoD Office of
the General Counsel.

§ 286.25 Judicial actions.
(a) General. (1) This section states

current legal and procedural rules for
the convenience of the reader. The
statements of rules do not create
rights or remedies not otherwise avail-
able, nor do they bind the Department
of Defense to particular judicial inter-
pretations or procedures.

(2) A requester may seek an order
from a U.S. District Court to compel
release of a record after administrative
remedies have been exhausted; i.e.,
when refused a record by the head of a
Component or an appellate designee or
when the DoD Component has failed to
respond within the time limits pre-
scribed by the FOIA and in this part.

(b) Jurisdiction. The requester may
bring suit in the U.S. District Court in
the district in which the requester re-
sides or is the requesters place of busi-
ness, in the district in which the record
is located, or in the District of Colum-
bia.

(c) Burden of proof. The burden of
proof is on the DoD Component to jus-
tify its refusal to provide a record. The
court shall evaluate the case de novo
(anew) and may elect to examine any
requested record in camera (in private)

to determine whether the denial was
justified.

(d) Actions by the Court. (1) When a
DoD Component has failed to make a
determination within the statutory
time limits but can demonstrate due
diligence in exceptional circumstances,
to include negotiating with the re-
quester to modify the scope of their re-
quest, the court may retain jurisdic-
tion and allow the Component addi-
tional time to complete its review of
the records.

(2) If the court determines that the
requester’s complaint is substantially
correct, it may require the United
States to pay reasonable attorney fees
and other litigation costs.

(3) When the court orders the release
of denied records, it may also issue a
written finding that the circumstances
surrounding the withholding raise
questions whether DoD Component per-
sonnel acted arbitrarily and capri-
ciously. In these cases, the special
counsel of the Merit System Protection
Board shall conduct an investigation to
determine whether or not disciplinary
action is warranted. The DoD Compo-
nent is obligated to take the action
recommended by the special counsel.

(4) The court may punish the respon-
sible official for contempt when a DoD
Component fails to comply with the
court order to produce records that it
determines have been withheld improp-
erly.

(e) Non-United States Government
Source Information. A requester may
bring suit in a U.S. District Court to
compel the release of records obtained
from a non-government source or
records based on information obtained
from a non-government source. Such
source shall be notified promptly of the
court action. When the source advises
that it is seeking court action to pre-
vent release, the DoD Component shall
defer answering or otherwise pleading
to the complainant as long as per-
mitted by the Court or until a decision
is rendered in the court action of the
source, whichever is sooner.

(f) FOIA litigation. Personnel respon-
sible for processing FOIA requests at
the DoD Component level shall be
aware of litigation under the FOIA.
Such information will provide manage-
ment insights into the use of the nine
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11 See footnote 1 to § 286.1(a).

exemptions by Component personnel.
Whenever a complaint under the FOIA
is filed in a U.S. District Court, the
DoD Component named in the com-
plaint shall forward a copy of the com-
plaint by any means to the OASD(PA),
Attn: DFOISR, with an information
copy to the DoD Office of the General
Counsel, Attn: Office of Legal Counsel.

Subpart F—Fee Schedule
§ 286.28 General provisions.

(a) Authorities. The Freedom of Infor-
mation Act, as amended; the Paper-
work Reduction Act (44 U.S.C. chapter
35), as amended; the Privacy Act of
1974, as amended; the Budget and Ac-
counting Act of 1921 and the Budget
and Accounting Procedures Act, as
amended (see 31 U.S.C.); and 10 U.S.C.
2328.

(b) Application. (1) The fees described
in this subpart apply to FOIA requests,
and conform to the Office of Manage-
ment and Budget Uniform Freedom of
Information Act Fee Schedule and
Guidelines. They reflect direct costs
for search, review (in the case of com-
mercial requesters); and duplication of
documents, collection of which is per-
mitted by the FOIA. They are neither
intended to imply that fees must be
charged in connection with providing
information to the public in the rou-
tine course of business, nor are they
meant as a substitute for any other
schedule of fees, such as DoD Instruc-
tion 7230.7,11 which does not supersede
the collection of fees under the FOIA.
Nothing in this subpart shall supersede
fees chargeable under a statute specifi-
cally providing for setting the level of
fees for particular types of records. A
‘‘statue specifically providing for set-
ting the level of fees for particular
types of records’’ (5 U.S.C. 552
(a)(4)(A)(vi)) means any statute that
enables a Government Agency such as
the Government Printing Office (GPO)
or the National Technical Information
Service (NTIS), to set and collect fees.
Components should ensure that when
documents that would be responsive to
a request are maintained for distribu-
tion by agencies operating statutory-
based fee schedule programs such as

the GPO or NTIS, they inform request-
ers of the steps necessary to obtain
records from those sources.

(2) The term ‘‘direct costs’’ means
those expenditures a Component actu-
ally makes in searching for, reviewing
(in the case of commercial requesters),
and duplicating documents to respond
to an FOIA request. Direct costs in-
clude, for example, the salary of the
employee performing the work (the
basic rate of pay for the employee plus
16 percent of that rate to cover bene-
fits), and the costs of operating dupli-
cating machinery. These factors have
been included in the fee rates pre-
scribed at § 286.29. Not included in di-
rect costs are overhead expenses such
as costs of space, heating or lighting
the facility in which the records are
stored.

(3) The term ‘‘search’’ includes all
time spent looking, both manually and
electronically, for material that is re-
sponsive to a request. Search also in-
cludes a page-by-page or line-by-line
identification (if necessary) of material
in the record to determine if it, or por-
tions thereof are responsive to the re-
quest. Components should ensure that
searches are done in the most efficient
and least expensive manner so as to
minimize costs for both the Component
and the requester. For example, Com-
ponents should not engage in line-by-
line searches when duplicating an en-
tire document known to contain re-
sponsive information would prove to be
the less expensive and quicker method
of complying with the request. Time
spent reviewing documents in order to
determine whether to apply one or
more of the statutory exemptions is
not search time, but review time. See
paragraph (b)(5) of this section for the
definition of review, and paragraph
(c)(5) of this section and § 286.29(b)(2)
for information pertaining to computer
searches.

(4) The term ‘‘duplication’’ refers to
the process of making a copy of a docu-
ment in response to an FOIA request.
Such copies can take the form of paper
copy, microfiche, audiovisual, or ma-
chine readable documentation (e.g.,
magnetic tape or disc), among others.
Every effort will be made to ensure
that the copy provided is in a form
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